PUBLICACAO

ISSN: 0101-9562
ISSN ELETRONICO: 2177-7055

00 A
Estudos
SEQUENCIA juridicos
Publicacdo do e politicos
Programa de P4s-Graduacao

em Direito da UFSC

VOLUME 42 = ANO 2021




SEQUENCIA — ESTUDOS JURIDICOS E POLITICOS é uma publicacio temética e
de periodicidade quadrimestral, editada pelo Programa de Pés-Graduagdo Stricto Sensu
em Direito da Universidade Federal de Santa Catarina — UFSC.

SEQUENCIA — ESTUDOS JURIDICOS E POLITICOS is a thematic publication,
printed every four months, edited by the Program in law of the Federal University of
Santa Catarina — UFSC.

Versio eletronica: http://www.periodicos.ufsc.br/index.php/sequencia

A publicagio é indexada nas seguintes bases de dados e diretérios/
The Publication is indexed in the following databases and directories:

Base OJS OJS

Base PKP PKP

CCN (Catilogo Coletivo Nacional) Portal de Peridédicos UFSC
Dialnet Portal do SEER

DOA]J (Directory of Open Access Journals) ProQuest

EBSCOhost SciELO

Genamics Journalseek Sherpa/Romeo

ICAP (Indexagio Compartilhada de Artigos de Periddicos) Sumarios.org

Latindex ULRICH’S

LivRe! vLex

Ficha catalografica

Seqiiéncia: Estudos juridicos e politicos. Universidade Federal de Santa Catarina.
Programa de Pds-Graduacio em Direito. n.1 (janeiro 1980)-.

Florianépolis: Fundagio José Boiteux. 1980-.

Publica¢io continua

Resumo em portugués e inglés
Versao impressa ISSN 0101-9562
Versio on-line ISSN 2177-7055

1. Ciéncia juridica. 2. Teoria politica. 3. Filosoia do direito. 4. Periddicos.
I. Universidade Federal de Santa Catarina. Programa de Pés-graduagio em
Direito

CDU 34(05)

Catalogacio na fonte por: Jodo Oscar do Espirito Santo CRB 14/849

o0 A Estudos
SEQUENCIA
e politicos

Publicacdo do Ano XLII
Programa de Pds-Graduagdo em Direito da UFSC Volume 42

b3

o
<C
O
<
o
—_
—l
[aa]
)
o




DOI https://doi.org/10.5007/2177-7055.2021.e74539 _

From the ancients, to moderns and
contemporary: redefining the concept of
liberty according to the Ecological State

Dos antigos, aos modernos e contempordneos: redefinindo o
conceito de liberdade de acordo com o Estado Ecoldgico
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' Centro Universitario Christus, Fortaleza, CE, Brazil

Julia Mattei®

% Universidade de Fortaleza, Fortaleza, CE, Brazil

ABSTRACT: The paper aims to explain the importance of re-signifying the concept of
freedom to guarantee environmental protection in contemporary democracies. To
achieve this goal, it analyzes the development of the idea of freedom in ancient and
modern societies, outlining a new concept of liberty, more updated and adequate
to the contemporary scenario of accelerated environmental crisis and to the develo-
pment of an Ecological State, ethically based on ecocentrism. The methodological
approach is qualitative, pure and the source of research is bibliographical. Research
findings show that freedom, in known western societies, changed from an ancient
political and public freedom through modern private individual freedom, to later
embrace equality in guaranteeing also groups’ freedoms. The study also verified
that this current concept of liberty still strengthens the autonomy of human person,
emptying the freedom of being and depleting finite natural resources. Hence, the
research attests the need to incorporate in the concept of liberty an interspecies
solidarity derived from the awareness of man’s biological nature included in the
biotic complex as a whole, resulting in Bosselmann’s holistic concept of freedom,
foundation stone of the Ecological State.

KEYWORDS: Liberty — Ecological State — Strong Sustainability — Ecocentrism.

RESUMO: O presente artigo objetiva explicar a importancia da ressignificacio do
conceito de liberdade para a garantia da protecio ambiental nas democracias
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FROM THE ANCIENTS, TO MODERNS AND CONTEMPORARY:
REDEFINING THE CONCEPT OF LIBERTY ACCORDING TO THE ECOLOGICAL STATE

contemporaneas. Para isso, ele analisa o desenvolvimento da ideia de Liberdade
nas sociedades antigas e modernas, tracando um novo conceito de Liberdade, mais
atual e adaptado ao atual cenario de crise ambiental acelerada e ao Estado Ecol6-
gico, eticamente baseado no ecocentrismo. A metodologia utilizada é qualitativa,
pura e a fonte de pesquisa, bibliografica. Os resultados da pesquisa mostram que
a liberdade, nas sociedades ocidentais conhecidas, passou de uma antiga liberdade
politica e publica, para uma liberdade moderna privada individual, para entio
passar a englobar a equidade com a garantia de liberdades de grupos especificos.
O estudo também verificou que essa concepg¢io atual de Liberdade ainda fortalece
a autonomia da pessoa humana, esvaziando a Liberdade mais ampla do ser e esgo-
tando os recursos naturais finitos. Desta forma, a pesquisa confirma a necessidade
da incorporagio, no conceito de liberdade, de uma solidariedade entre espécies
decorrente da consciéncia da natureza biolégica do homem incluida no complexo
bidtico como um todo, resultando no conceito holistico de liberdade proposto por
Bosselmann, fundamento do Estado Ecolégico.

PALAVRAS-CHAVE: Liberdade — Estado Ecoldgico — Sustentabilidade Forte — Eco-
centrismo.

1INTRODUCTION

Even though environmental policy and legislation are aimed
to safeguard human life, discoveries about the complex system of life
organization increasingly strengthen the need for integrative thinking.

Increasing awareness about the organizational principles of
ecosystems and ecological literacy are indispensable for sensitizing
ecological problems in the context of socioeconomic and political
organization, proving to be indispensable for the survival of humanity
in the coming decades.

The limitation of the anthropocentric model has been eviden-
ced by the continuous tendency of pollution’s growth, depletion of
resources and loss of biodiversity. Although many efforts were taken
until now, the fact is that environmental questions are still challenging
governments and civil society.

In this sense, Klaus Bosselmann has proposed the Ecological Sta-

te, a new theoretic model of political organization, ethically based on
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ecocentrism. According to this author, while traditional environmental
protection (Environmental State) focuses on the human well-being,
the Ecological State considers, simultaneously, the relevance of the
human and the nature’s well-being, recognizing the latter’s intrinsic
value, independently from the human condition, assigning, then, to
the State, the duty to protect all forms of life. Thereafter, “the diffe-
rence between both models is not merely gradual, but paradigmatic
(-..)” (BOSSELMANN, 2012, p. 23).

The ecocentrism emerged in the 1980s decade from concerns
about the aggravation of the ecological crisis, being then considered
that the latter’s main causes derived from man’s selfish and self-centered
behavior — generated and propagated throughout over 2,500 years of
prevalence of the European culture, philosophy, economy, production
method, science and theology —and, also, from the realization that the
proposals and measures based on anthropocentrism have been inefficient
in reversing the complex setting of environmental damages provoked
by this world view (BossELMANN, 1995). In other words, the current
environmental crisis is actually also a civilizational crisis (SANTOS, 1999).

In this context, the present work intends to bring reflections
about one important assumption from the Ecological State: the neces-
sity to resignify the concept of freedom to guarantee environmental
protection in the context of contemporary democracies.

The methodological approach is qualitative, pure and the main

source of research is bibliographical.

2 FROM LIBERTY OF THE ANCIENTS TO LIBERTY OF THE MODERNS

As is known, in reality, the democratic experience and the
attributed idea of freedom are not merits of modernity, but there are
specific semantic loads assigned to them in a given temporal and spa-
tial context, which can significantly change its meaning in a political

and social organization.
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It is from the perspective of researches promoted by the foun-

ders of the methodology of “History of Concepts” (Begriffsgeschichte),

especially Reinhart Koselleck (1992), that this research allows observe

the convenience of having the analysis of these terms accompanied

by explanations about their assigned meanings in relevant moments,

which, in this case, refers to considering their original contexts' 2.

Regarding the presently examined term, however, this concern

isn’t born with that school of thought. Already back in 1819, Benjamin

Constant (1985) observed something that few people had realized so

far: a sensible distinction between what was understood as freedom

in antiquity and in modernity.

1

4

Some similar considerations by this author (KOSELLECK, 1992, p. 5): “Let’s take for
example Aristotle with his formulation of the concept of Koinonia politique, later translated
as respublica or also societas civilis. Certainly when formulating the concept of Koinonia
politiqgue had Aristotle before him, as empirical experience, the reality of the polis and
its community of citizens. Therefore, he had before him a specific and concrete reality
of both the city of Athens as the other city-states [sic] of Greece. It was for these citizens
that Aristotle thought and conceived his politics. With the translation of the term into
Latin as societas civilis in the form that it appears in Cicero, the framework of historical
experiences that enabled Aristotle to formulate the concept of Koinonia politique is altered.
Even though the term can also refer to the Roman citizenship, as the city of Rome
remains within the political framework of a city-state, the expansion of the right to
citizenship in the second and third centuries in the areas of the Mediterranean Sea set up
a empirically verifiable historical data frame quite different from that which entailed the
formulation of Aristotle’s original concept. Now the concept of citizenship, restricted
to the historical experience of a single city, acquires new meaning, designating citizens
of a greatly expanded world. The word may remain the same (the concept’s translation),
however the content designated by it changes substantially. What is, therefore, a societas
civilis depends on the moment in which the term is used. [...] This means admitting its
temporal variation, and for that even historical, where its unique character (einmalig)
hinged to the time of use” (free translation).

Similarly, Simone Goyard-Fabre (2003, p. 18) manifests on the democratic ideals: “it
would be a serious error of assessment to believe that democracy as a constitutional
principle of a political regime has an immutable and eternal essence, whose radicalism
inspired all democratic forms of governments of peoples; we will see that on relatively
clear principles were grafted the concrete and diverse legal and political arrangements.
[-..] these observations |...] are also an invitation to the epistemological prudence” (free

translation).
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To differ those ideas, he used expressions which became familiar
among those who studied the theme: the liberty of the ancients, regar-
ding the political freedom and the direct democracy, and the liberty
of the moderns, related to the individual freedoms and the exercise of
representative democracy.

According to Constant’s own words, to the moderns, freedom is:

the right to not submit oneself to anything but the laws, to
not be arrested, or detained, or condemned, or mistreated in
any manner, by effect of the arbitrary will of one or several
individuals. It is each one’s right to speak their opinion, to
choose their occupation and practice it; to make use of their
property, even to abuse it; to come and go, with no need for
permission and not having to report their motives or their
paths. It is each one’s right to gather with other individuals,
be it to discuss their interests, to profess the cult preferred by
them and their associates, be it simply to fill their days and
hours in a manner which better suits their preferences, their
fantasies. Finally, it is each one’s right to influence upon the
government’s administration, be it by nominating all or some
officials, be it by representations, petitions, claims, to which
the authority is more or less obligated to take into account
(ConsTANT, 1985, p. 1) (free translation).

On the other hand, the liberty of the ancient:

consisted in exercising collectively, but directly, many parts of
the whole sovereignty, in deliberating in the public arena about
war and peace, in closing treaties of alliance with foreigners,
in voting the laws, in pronouncing judgements, in examining
accounts, acts, the magistrates’ management; in making them
appear before all the people, in accusing them of felonies, in
condemning or absolving them; but, at the same time that
this consisted in what the ancients called freedom, they ad-
mitted, as compatible with it, the complete submission of the
individual to the authority of the whole (CoNsTANT, 1985, p.
2) (free translation).

SEQUENCIA (FLORIANOPOLIS), VOL. 42, N. 89,2021 = 5



_ FROM THE ANCIENTS, TO MODERNS AND CONTEMPORARY:
REDEFINING THE CONCEPT OF LIBERTY ACCORDING TO THE ECOLOGICAL STATE

From this diagnostic, the author makes a comparative analysis
between the two proposed models, by which he finds that the liberty
of the ancients concerns the public sphere, combined with near slavery
in the private sphere, while the liberty of the moderns is restricted to
the freedom in the private life, significantly propelled by the develo-
pment of trade, which inspires love to the individual liberty’.

In this direction, he goes as far as to deem praiseworthy the fact
that the ancients were willing to make sacrifices in the name of their
liberty. According to the author,

it is difficult not to feel nostalgia for these times in which man’s
faculties developed in a previously settled direction, but in
such a broad destiny, so strong for its own strength and with so
much feeling of energy and dignity; and, when we are carried
to these reminiscences, it is impossible not to wish to imitate
what we envy (CONSTANT, 1985, p. 3) (free translation).

Nevertheless, he highlights many limitations to the liberty of
the ancients, mainly for the disregard of the individual rights, and
also to the liberty of the moderns, which would fail in its possibility
for the easy waiver of the exercise of political participation.

That is how Constant (1985, p. 5) pleads the need to combine the
two models of freedom, although he clearly positions himself in favor of
the modern paradigm, stating that this is, ultimately, what is primarily

important to maintain: “if we live in the modern times, I want the liberty

To avoid any reductionist view of historical phenomena, it is important to note here
that these paradigmatic distinctions between the liberty of the ancients and liberty
of the moderns have didactic effect, rather than properly manifestations of existence
completely belted in time and space. This is evident in Quentin Skinner’s (1999) reports
of the first uprisings, still in the Middle Ages, against the authority of the Roman-
Germanic Empire, occurring in today’s region corresponding to Italy, where some
thinkers claimed, on behalf of their cities, the exercise of their fellow citizens’ political
freedom before external interferences of the Emperor. After all, the very movement
that leads to modernity, as is known, leads to a rebirth of the classical culture, by which
it can be inferred that the defense of freedom was also held in its traditional sense, i.e.

political, which has continued throughout humanism.
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which suits the modern times; if we live under monarchies, I humbly
beseech [...] not to borrow from the old republics ways of oppressing us’™.

With that, liberalism is raised on the paradox of the scission of
liberty into the perspective of the human person and of the citizen,
symbolically expressed in the very title of the Declaration of the Ri-
ghts of Man and of the Citizen of 1789.

Starting in 1835, Alexis de Tocqueville (2005) brings to the
general public new contributions to the theme, from the publication of
the first volume of his works as a result of his excursion to the United
States to understand the organization and functioning of the demo-
cratic institutions in that country and compare them to the deployed
attempts to implement this regimen in Europe, condition which was
considered inexorable, especially in the post-revolutionary France.

The origins of American democracy were, indeed, singular. It was
brought forth by a relatively small number of english emigrants without
much wealth, reasonably educated and informed, and followers of puritan
Christianism. With so many characteristics in common, these individuals
were subscribers of a significantly homogeneous pleiad of moral and cul-
tural values® from which they would exert their freedom in an extremely
favorable context, according to Tocqueville, and unite themselves to the

goal of building a politically organized society in New England:

We, whose names follow and who, to the glory of God, to the

development of the Christian faith and to the honor of our country,

Free translation.

5 Tocqueville (2005) found that the American democratic freedom would not be carried
out satisfactorily without the equal conditions he found there, to which he attributed the
characteristics of universality and durability. It is also important to highlight that when
the author mentions this perfect homogeneity of conditions in the exercise of American
democracy, he definitely excludes from it the traditionally inhabitant populations. This
is evident in some passages of the text, especially the one considering that America was
“empty” before the arrival of the Englishmen and that its implementation would have been
easier because of this. Thus, the American democracy so much exalted by Tocqueville
would not be so much democratic in that way. (TOCQUEVILLE, 2005, p. 328)
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endeavor to establish the first colony in these remote lands, accord,
in the present act, by mutual and solemn consent, and before God,
to mold ourselves into the body of a politic society, with the aim
of governing ourselves and working for the accomplishment of our
purposes, and, in virtue of this contract, we accord to proclaim
laws, acts, decrees, and to establish, according to the necessities
[...], magistrates to who we promise submission and obedience
(ToCQUEVILLE, 2005, p. 43-44) (free translation).

In this context, it is noteworthy that the acceptance of liberty is

not understood as the possibility of unlimited exercise of individual and

political rights, for it cannot break with the moral horizon of its advocates®.

As Tocqueville explains, there is common ground between the

spirit of religion and the spirit of freedom, what can be understood

from a deposition documented by him:

Let us not be mistaken regarding what we should understand by
our independence. Indeed, there is a kind of corrupted freedom,
which is commonly used by animals, as by man, and it consists in
doing whatever one wishes. This freedom is enemy of any autho-
rity, it impatiently endures any rule; with it, we become inferior
to ourselves; it is enemy of truth and peace; and God deemed
right to stand against it; but there is a civil and moral freedom
that finds its strength in union and it is the power’s mission to
protect it. The freedom to fearlessly do all that is fair and good.
This holy freedom we must defend in all cases, and, if necessary,
risk our lives for it (TOCQUEVILLE, 2005, p.50-51) (free translation).

Albeit praising the American political edification, Tocqueville

concludes that, among the same elements that provided the democratic

bliss of that time, there was also an obstacle that prevented it from

generating great artists and poets, for they lacked what was called

8

It is for this reason that, sometime after the publication of his work, Tocqueville identifies
that the idea of rights there is nothing more than “the idea of virtue introduced into
the political world”. (TOCQUEVILLE, 2005, p. 277).
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“freedom of spirit”, precisely due to the common religious horizon
(TocQuUEVILLE, 2005, p. 300).

John Stuart Mill also developed ideas about the possibilities and
limits of freedom, stating that “the danger which threatens human
nature is not the excess, but the deficiency, of personal impulses and
preferences” (MiLL, 2001, p. 57), and also, that a “person whose desires
and impulses are his own [...] is said to have a character. One whose
desires and impulses are not his own, has no character, no more than
a steam-engine has a character” (Mitt, 2001, p. 56). In this sense, he
defends the usefulness of the individuals’ freedom against the State,
to the highest possible degree, in defense of the interests of man.

So presented, there is, with the triad of cited classic liberal au-
thors, what is believed to be a straight synthesis of elements relevant
to the conception of liberty in modernity.

However, it is also possible to reach for the interpretation of
contemporary researchers such as Norberto Bobbio, to whom the
definition of “freedom in the predominant meaning of the liberal
doctrine is as freedom regarding the State, as the liberal State can be
identified with the progressive enlargement of the individual’s sphere
of liberty” (Bossrio, 1994, p. 21-22)".

In this way, it is noticeable that the existence of the idea of
freedom itself is only possible with a minimal foundation of equality,
1.e. equality in liberty.

Moreover, under certain perspectives, the extension of the sphere
of liberty leads to the incorporation of new levels of equality, as a
result of the very logic of action of the individuals in defense of their
rights. This is also observed by Bobbio, because “no individualistic
conception of society disregards the fact that man is a social being,
or considers him as an isolated individual” (Bossio, 1994, p. 47)%.

7 Free translation.

8 Free translation.
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In the same line, Bosselmann (1995, p. 229) equally understands
that the first challenge to the liberal conception of freedom was occa-
sioned by the very extension of the rights of freedom to groups and
collectivities, what is known as the social matter of the proletariat.

Yet, the measure considered proportional between these two
intrinsically related values caused — and still causes — big divergences
of political conceptions, mainly the great dichotomy of the 20th
century between liberalism and socialism. For the first, the “bone of
contention was the economic freedom, which assumes the unlimited
defense of the private property” (BosseLMANN, 1995, p. 80)°; however,
both are based on unlimited economic growth and on industrialism.

In this sense, it is pertinent the critique made on the course of
the development of ideas about freedom, because, while the economic
liberalism 1s strengthened, political freedom is gradually left to oblivion.

That is how Marcuse (1999) pinpoints elements which thicken
the discussion on what this idea of liberty of the moderns has actually
become, from industrialism and mass consumption: a great alienated
and homogenizer prison.

According to that author:

the process of the machine imposes on men the mechanical
patterns of behavior and the competitive efficiency rules are
imposed from the outside as much as the work of some hostile
and external force; it renounces its freedom under the dictations
of its own reason. The question is that, currently, the apparatus
to which the individual has to adjust and adapt is so rational
that the individual protest and liberation seem, besides useless,
absolutely irrational (MARCUSE, 1999, p. 82) (free translation).

In other words, with the unceasing defense of the freedom of
having, in name of the propelled autonomy of the human person, and
with the convenience of satisfying their insatiable needs and desires,

the freedom of being is, in substance, lost.

> Free translation.
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This process deepens to such an extent that, according to Ro-
land Gori (2010, p. 121), “life itself [...] becomes a commodity which
the individual consumes, after having dematerialized, virtualized,
imaged it”, occasioning a big “transformation [...] in the nature of
our social and psychological sensibilities”'’. Thus, it is reached what
characterizes a modern nihilism, an existential emptiness, a loss of
the fear of losing, which is “the ethical substance of the political and
intersubjective conflict of a civilization” (Gori, 2010, p. 112), leading

the author and professor of the Aix-Marseille University to question:

are we not in the presence, in our culture, of a post-modern
form of denial delirium of self and of the other, belying the
meaning, the substance and the history of our experiences to
yield, in exchange, bigger or smaller violences in relation to
the others and oneself? (Gori, 2010, p. 125). (free translation)

In face of so many evidences of the modern paradigm’s saturation,
the need for a reevaluation of what should be understood as freedom rises.

Thus the thoughts of José Joaquim Gomes Canotilho are here
aligned, in his speculations that culminate in the defense of a model
of Environmental State. By regarding the distinctions between the
liberty of the ancients and the liberty of the moderns, this author spe-
culates about the relevance they would have for a republican theory of
the fundamental rights, implementing, based on some consequences/
problems occasioned by modernity, an imperious reflection on the
indispensability of incorporating in the modern liberty the solidarity
element between human and nature’s well-being (CANOTILHO, 2008,
p- 34). This is admissible in the perspective of the Environmental State,
and so, under the egis of the extended anthropocentrism, securing
and improving human well-being through nature’s well-being.

According to those ideas, it 1s visible that the pursuit of the im-

plementation of an Ecological State will presuppose a new historical

10" Free translation.
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resignification of the concept of liberty, meaning to retrieve part of
the classic acceptance and, consequently, to allow the re-articulation
of its bond to ethics and moral virtues, so as to enable the reparation
of the excesses reached with the industrial society.

Thus, it is necessary to reevaluate concepts such as “individual
freedoms” and “individual rights” and to adapt them to coexist with
the notions of “intrinsic values” and “intrinsic rights”. In this sense
it is noteworthy that Bosselmann (1995, p. 226-230) refers to the task
of broadening the concept of freedom, not to restrain it.

This, because, as we cannot detach the concept of human being
from its social dimension, we also cannot do that regarding its surrou-
nding nature, to which it belongs, with which it forms an inseparable
living complex, a perspective which is in line with thinkers from

11 12

the most remote times'' %, as it is with the most recently developed

' Although these ideas still represent a minority and strange perspective to many scientists

educated in modern standards and, let alone, to common sense, it is far from being something
entirely new. The perception of inseparable bonds between physical, natural and ethical-social
phenomena dates back to ancient times: “the idea of an universe designed uniformly, either
because the matter of which all things are made of is unique, either because all the powers
that order and animate the world are generated from each other; the idea of an unique and
necessary law that dominates the universe in all its aspects; the idea of a cycle of deaths and
rebirths that is not only for deities of the flora (i.e. those linked to the changes of the seasons),
but that includes human souls: all these are key elements of the conceptions of the world
that were affirmed in Mesopotamia and Egypt and form the basis of the Greek culture since
its inception” (CASERTANO, 2011, p. 29, 47) (free translation). It should also be noted,
in this same line of thinking, the surviving fragment and the doxographic sources of the
thought of Anaximander, a pre-Socratic philosopher who established that the “Principle
of the things that are is the apeiron |[...] indeed, from where the things that are draw their
origin, there are also the destruction as much as it is needed: as they pay to each other the
sentence and the atonement of injustice according to the order of time” (CASERTANO,
2011, p. 29, 47) (tree translation). From this, it can be extracted that “even the mention of
justice and injustice [...], if on the one hand refers to its own law of the human world and
of the natural phenomena, notwithstanding on the other hand, it expresses the idea of an
ananke, i.e. precisely the one of a necessary law governing the entire cosmos, including the
human world, and which we could inscribe into the modern principle of ‘for every action,
there is a reaction’”” (CASERTANO, 2011, p. 29, 47) (free translation).

* Interesting, also in the same vein, is John Stuart Mill’s recognition of the importance

of Rousseau’s contributions against the dominant thinking of his time to this issue: “in
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tendencies by Edgar Morin (2002) and scholars such as Maturana and
Varela (2001), to whom it is indispensable to regain consciousness on
man’s biological nature and to accept the other to avoid the end of the
social phenomenon. Such thinking can be applied, without further

efforts, from its foundations, to all the biotic community" .

the eighteenth century, when nearly all the instructed, and all those of the uninstructed
who were led by them, were lost in admiration of what is called civilisation, and of the
marvels of modern science, literature, and philosophy, and while greatly overrating the
amount of unlikeness between the men of modern and those of ancient times, indulged
the belief that the whole of the difference was in their own favor; with what a salutary
shock did the paradoxes of Rousseau explode like bombshells in the midst, dislocating
the compact mass of one-sided opinion, and forcing its elements to recombine in a
better form and with additional ingredients. Not that the current opinions were on the
whole farther from the truth than Rousseau’s were; on the contrary, they were nearer
to it; they contained more of positive truth, and very much less of error. Nevertheless
there lay in Rousseau’s doctrine, and has floated down the stream of opinion along with
it, a considerable amount of exactly those truths which the popular opinion wanted;
and these are the deposit which was left behind when the flood subsided. The superior
worth of simplicity of life, the enervating and demoralizing effect of the trammels and
hypocrisies of artificial society, are ideas which have never been entirely absent from
cultivated minds since Rousseau wrote; and they will in time produce their due effect,
though at present needing to be asserted as much as ever, and to be asserted by deeds,
for words, on this subject, have nearly exhausted their power. (MILL, 2001, p. 44-45).

3 See Maturana e Varela (2001, p. 267-269): “[...] the main point is that taking the social
and biological structure of the human being is equivalent to placing at the center the
reflection on that which it is capable of and what distinguishes it. It is equivalent to
seeking circumstances that allow awareness of the situation in which it is - whatever
one it may be - and look at it from a broader perspective, from a certain distance. |...]
‘What biology tells us [...] is that the uniqueness of the human being, its sole heritage, is
in a human social structural coupling, which includes, among others, the phenomenon
of each one’s personal identities. On the other hand, to form the recursive dynamics
of the social structural coupling, which produces the reflexivity that leads to the act of
seeing from a much broader perspective. [...] Moreover, all this allows us to realize that
love or, if we do not want to use such a strong word, the acceptance of the other next
to us in living together is the biological basis of social phenomena. [...] Anything that
destroys or limits the acceptance of the other, from the competition to the possession
of the truth, through the ideological certainty, destroys or limits the event of the social
phenomenon. Therefore, it also destroys human beings, because it eliminates the
biological process that generates them” (free translation).

Reinhold Zippelius (2012) also tells us about the importance of not ignoring the

biological characters in the research of human behavior. Although human beings appear
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So, in the context of the restrictive vision of liberty of the mo-
derns, it is necessary the defense of the interspecies solidarity, 1.e. extending
it not just to human beings, but also to all living beings, in a way that
this notion is assimilated to what Bosselmann (1995, p. 315) named

as a holistic concept of freedom.

3 CONTROVERSIAL ASPECTS OF THE LIBERTY
CONCEPT IN AN ECOLOGICAL STATE

In the course of the theoretical construction of the Ecological State
in Germany, Bosselmann found in Michael Kloepfer, developer of the
concept of the Environmental Rule of Law, one of his fiercest critics.

Kloepfer (1994, p. 13) announced that Bosselmann’s proposition'
is similar to what he calls “eco-state” (Okostaat) or “eco-dictatorship”
(Okodiktatur). This is because the right to freedom would be com-
pletely or largely curtailed in the name of excessive state measures in
the field of environmental policy.

This model is based on the State monopoly for making envi-
ronmental decisions, for this reason termed by some as eco-fascism.
Kloepfer, however, signals that the explanation of such a scenario
would be highly unlikely, on the contrary of more hidden forms of
an eco-dictatorship or steps towards it. According to him, it could be
expected a slow and insidious growth of authoritarian and bureaucratic
forms, in which the constitutional structure would, in the beginning,
be maintained (KLOEPFER, 1994).

to be less rigidly fixed and pre-programmed by the instincts than other groups, there
are studies that suggest behavioral similarities especially in regard to other mammals
and to the primates.

Although the criticism is not principally granted in any passage of Kloepfer’s article,
Klaus Bosselmann confirmed to be their recipient in personal contact with the researchers
via e-mail, when he forwarded a vast collective work dealing with the response to this
topic (BOSSELMANN, 2013).
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Kloepfer (1994) admits that environmental protection is impos-
sible without some restriction of freedom, but the goal is that they
occur only in essential cases where they are unavoidable.

Finally, the author proclaims the need for renewal of the liberal
community to internalize the environmental protection as a state goal
and announces that two of the factors that threaten the emergence of
eco-authoritarianism are the intensity of the ecological crisis and how
quickly it will be managed, both in local and global levels (KLOEPEER,
1994). He also declares that the State’s credibility crisis must be tackled,
which was caused by ineftective environmental protection measures.
An effective environmental protection requires, however, a preventive
environmental policy, which also includes long-term responsibilities.

Bosselmann (2010), in response to that criticism, explains that
the idea of a “benevolent” authoritarian government in regard to
the ecological matter could even be more effective in propelling the
realization of certain sustainable behaviors, but on the other hand,
would not give the necessary space to bring out the popular leadership
essential to its consolidation.

Because of this, there would be a vulnerable proposal for State
ecologization, especially by the univocal interests of the centralized
political power itself.

In addition, to better contextualize Bosselmann’s response to
Kloepfer, it is important to make some general considerations: first,
to reaffirm the distinction between political liberalism and econo-
mic liberalism, clarifying that only the first one, resulting from the
doctrines of defense of the individuals’ political rights in the face of
the State, is an essential requirement for democracy. This means that
the economic organization under the capitalist system of free market,
governed by minimal intervention, is not essential to democracy.

This position is accepted by theorists such as Hans Kelsen (apud
MoTtTa, 2011; KELsEN, 1957; KELsEN, 1988) and Norberto Bobbio
(1994), where there is the possibility of existence, for example, of a

socialist democracy.
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Thus, based on this same premise, Bosselmann (2010) not only
welcomes the possibility of co-existence of the Ecological State and
the democratic regime, as he also goes further, to say that democracy
is crucial to fair and sustainable human development.

Such a view seems consistent with what J. Ronald Engel (2010,
p- 28) identifies as the broad interpretation of the democratic ideal, rather
than the narrow view, characterized by expressions such as “proce-
dural democracy”, “liberal democracy”, “representative democracy”

or simply “democratic process”. Far beyond that,

democracy in its thick interpretation bears a multiplicity of
goods, including the virtues of what is often called the “demo-
cratic way of life” - respect for others and respect for self, non-
-violence and mutual persuasion, critical reason and empirical
inquiry, trust and hospitality for the stranger, and compassion
for the suffering of others; as well as the distinctive political
goods associated with the rule of law based on equal justice,
reason and consent; universal political, civil, economic, social
and cultural rights, conceived as essential preconditions of our
cultivation of our common human capacities for physical, in-
tellectual and moral development, and grounded in the right
to life and security of one’s person property and community;
a rich heritage of analogies between the democratic principles
we employ to live together and the principles we employ in
our treatment of the rest of nature, including a long debate
over the rights of nature; and overall, a celebration of active
citizenship that serves the common good (ENGEL, 2010, p. 29)

Moreover, Bosselmann (2010) points out that the ecological
challenges cannot be addressed without democratic foundations, such
as Rule of Law, open society, independent media, experimentation
and low levels of corruption.

However, he also recognizes the challenges and paradoxes to
which the real representative democracies are subject to: the difficulty
of parliamentarians in countering immediate interests of consumers

and producers, who still have the lobby and support of the mainstream
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media, in the name of greater ecological interests of thousands and
millions of hopeless and disempowered citizens, who do not participate
effectively in the decision-making processes.

In this sense, the author proposes that citizens, politicians and
even companies that have a greater awareness of the need for change
unite in pursuit of the realization of an “Earth Democracy”, based
on the following key issues: associate citizenship to sustainability;
reformulate the idea of responsibilities linked with citizenship, consi-
dering future generations and nature as a whole; promote interaction
between ethical responsibility and political activism in the context of
citizenship (BosseLmANN, 2010).

This proposal is not exactly for a closed model of governance, but
it draws attention to the fact that thinking of a sustainable democratic
political model implies in thinking about it in a multidimensional
way, in regard either to levels or methods: global and local; economic
and ecological, also including particular concern for the basic health
needs of people, communities and ecosystems; multicultural, inclu-
ding gender aspects; politic, involving democracy in the covenantal,
political, deliberative, representative and participatory sense; rational;
and spiritual.

Precisely for that, the way of achieving these paradigmatic transfor-
mations would not be a revolutionary way, much less authoritatively; but,
according to Bosselmann (2010), through a continuous and open process.
One can think of more accurate and immediate objectives, but also
stimulate the pursuit of long-term goals.

It 1s hard not to remember, in this regard, the contribution
by Michel Serres (1990) to this topic. This author notes, in face of
the ecological crisis and man’s parasitic exploitation of natural re-
sources, that it is necessary not only to rethink the social contract,
but also that the latter must be combined with a natural contract,
grounded on symbiosis and reciprocity, through which it is possible
to balance the relations between the parties involved in the proper

functioning of the biosphere. The author also goes back to the fact
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that, historically, the very notion of justice, since antiquity, has been
associated with the notion of balance, which now needs to make a
qualitative leap.

In this context, national legal systems are important tools to
instrumentalize ecological freedom as an element of an ecologically
driven rule of law. In this model, nature elements are central in the
legal system, “demanding special protection and attention in the court
ruling-process” (LEITE, VENANCIO, 2017, p. 35). At national state level,
the constitutionalization of environmental protection as a human fun-
damental right is a noteworthy step towards a legal paradigm change,
already imposing the adoption of a new legal-based ethic oriented to
environmental protection, although still aiming for human well-being.
Among other important consequences, this new legal-ethical paradigm
implies the guarantee of an ecological-environmental sustainability
through adequate ecological-environmentally legal hermeneutics: it
requires all citizens to take into account the preservation of life in all
its forms when interpreting and implementing legal measures (PADI-
LHA, 2011; Lerte, BELcHIOR, 2010).

Finally, it is worth mentioning that there are international
documents that serve as reference and list principles and guidelines
to be followed in this direction, among which are: the 1982 United
Nations World Charter for Nature; Agenda 21, product of the Uni-
ted Nations Conference on Environment and Development in Rio
de Janeiro, 1992; the Convention on Biological Diversity (1992); the
Earth Charter, 2000.

4 CONCLUSION

The idea of liberty has been changing through time and space
according to social and moral values from each society. This study
has analyzed the development of the concept of freedom up to cur-

rent decades of acceleration of the environmental crisis to outline a
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more updated and adequate concept of liberty in the context of an
Ecological State.

The path followed by “freedom” in known western societies
indicates it started as political freedom, favoring public against pri-
vate values, and evolved to a broad private, individual freedom in
modernity. From a liberal view of strong individual freedom against
the state, liberty has later extended to embrace equality in its core,
considering the social nature of man and as a result of the very logic
of individuals’ actions in defense of their rights, integrating groups’
freedom rights in the concept of liberty.

However, the unceasing defense of the freedom of having, in-
dividually or socially, on the pretext of strengthening the autonomy
of the human person development, is an alleged notion of freedom
which is excluding and standardizing. This not only empties the
freedom of being, but it also directly affects finite natural resources,
culminating in the environmental crises, only recognized in the
last decades.

Even more, it is possible to say that the traditional concept of
liberty, without considering the intrinsic natural limits of existence,
carries serious contradictions to what liberty can really be considered.
First, because the destruction of biodiversity puts at risk the capacity of
making choices, and, consequently, reduces the possibilities of self-de-
termination. Besides, it is also a challenge to explain, in the context of
climate changes and many systemic environmental problems, which
can lead to mass extinction, how this conception of liberty can still
be invoked as a quality of a rational being, without considering the
necessity of existential responsibility.

Taking this into account, some present-day authors already
admit the necessary incorporation of the awareness of man’s biolo-
gical nature, also in form of solidarity, in the concept of liberty. In
the context of an Ecological State, this awareness shall be applied to
all the biotic complex through an interspecies solidarity, resulting in

Bosselmann’s holistic concept of freedom.
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Liberty in a holistic view raises questions about its conflict with
human classic freedom, mainly about the necessity of a strong state to
safeguard it also to non-human forms of life. However, in Bosselmann’s
Ecological State, a strong state and democracy, free from environmen-
tal destructive capitalist free market economy, is essential to secure a
fair and sustainable human development through fulfillment of ho-
listic liberty. This shall be achieved through a continuous and open
process of implementation of “Earth Democracy”, revisiting from
an ecological point of view some key society’s concepts, especially
citizens’ and states’ responsibilities and justice.

Therefore, a suitable conception of liberty needs to be inclusive,
and seen as the possibility of making rational choices, which conducts

simultaneously to natural and cultural diversity in the long-term.
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